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Contracts: 101

The case for contracts...

Contracts provide clarity to the business deal reached by the parties

Without a comprehensible writing--including all of the terms of the deal—the
parties won't know the standard for performance, or for possible remedy.

What is/was the deal?
Who is right?

Who is wrong?

= Tryla Reading

00 99 b No contract...call Miss Cleo.
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Putting the pieces together...contract formation step-by-step

. The parties come up with the “deal”

. One party or the other submits the “deal” to its attorney

The attorney prepares a draft contract and shares it with the client and the other attorney
. The parties and their attorneys “talk amongst themselves”

. Modifications are discovered, discussed agreed and drafted into the document

. The parties sign the contract and then head out for a steak dinner to celebrate

o U A WN R

Talk amongst yourselves...I'll give you a topic...
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Contracts: 101

Contract formation...a survival guide for attorneys and clients

Attorneys must:

1. The attorneys must understand the economic realities of the deal and
incorporate those realities into the contract

2. The attorneys must help their clients understand all reasonably expected
contingencies and issues that may arise during the contractual
relationship and draft protections into the contract addressing those
contingencies

Clients must:

1. Clients must have a clear understanding of all agreed and not agreed
points of the deal

2. Clients must be clear on the desired “division of work” among itself
and its attorney AND the other party and its attorney
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Operating Agreements

Purpose: to set out the relative rights and responsibilities of LLC members
Key Provisions:
+ Management—Manager or Co-Managers with broad discretion
* Members—Ultimate authority over Manager
Cash distributions to Members—At discretion of Manager except for distributions to
pay taxes (mandatory)
Maintenance of Capital Accounts—Section 704 and “Substantial economic effect”
Admission of New Members and Transfers of Membership Interest
— Transfers
v Approval of all members
v No approval = economic interest holder
v Includes pledge of membership interest and involuntary transfers
— New Members
v Approval of Manager; OR
¥ Member approval

SNSFE

Operating Agreements

Management

Authority of Manager. Except to the extent reserved to the Members in the Articles of
Organization, the Manager(s) shall have exclusive authority to manage the operations
and affairs of the Company and to make all decisions regarding the business of the
Company. Without limiting the generality of the foregoing, the Manager(s) shall have
exclusive authority to establish such business strategies, accounting procedures and
other practices and to make such business decisions as the Manager(s), in their sole
discretion, deem advisable for the operation of the Company. In addition, it is understood
and agreed that the Manager(s) shall have all of the rights and powers of a Manager as
provided in the Act and as otherwise provided by law, and any action taken by the
Manager(s) shall constitute the act of and serve to bind the Company. In dealing with the
Manager(s) acting on behalf of the Company, no person shall be required to inquire into
the authority of the Manager(s) to bind the Company. Persons dealing with the Company
are entitled to rely conclusively on the power and authority of the Manager(s) as set forth
in this Agreement. Subject to the foregoing, the Manager(s) are hereby granted the right,
power and authority to do on behalf of the Company all things which, in their sole
judgment are necessary, proper or desirable to carry out the aforementioned duties and
responsibilities.
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Contracts: 101

Operating Agreements

Purpose: to set out the relative rights and responsibilities of LLC members

Key Provisions:
« Management—Manager or Co-Managers with broad discretion
* Members—Ultimate authority over Manager
Cash distributions to Members—At discretion of Manager except for distributions to
pay taxes (mandatory)
Maintenance of Capital Accounts—Section 704 and “Substantial economic effect”
Admission of New Members and Transfers of Membership Interest
— Transfers
v Approval of all members
¥ No approval = economic interest holder
v Includes pledge of membership interest and involuntary transfers
— New Members
v Approval of Manager; OR
¥" Member approval
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Operating Agreements
IRC Section 704 Compliance

Allocations of Income, Gain, or Profits. Except as otherwise provided in this Article
10, the Company's income, gain, or profits for each fiscal year shall be allocated to the
Members in accordance with their respective Participating Percentages; provided,
however, that such allocations shall be made in accordance with Section 704 of the Code
and applicable regulations thereunder.
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Operating Agreements

Purpose: to set out the relative rights and responsibilities of LLC members

Key Provisions:

= Management—Manager or Co-Managers with broad discretion
Members—Ultimate authority over Manager
Cash distributions to Members—At discretion of Manager except for distributions to
pay taxes (mandatory)
Maintenance of Capital Accounts—Section 704 and “Substantial economic effect”
Admission of New Members and Transfers of Membership Interest
— Transfers
v Approval of all members
¥ No approval = economic interest holder
¥ Includes pledge of membership interest and involuntary transfers
— New Members
v Approval of Manager; OR
v' Member approval
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Operating Agreements

Admission of Members

Restrictions on Transfer. A Member may assign, sell, transfer or pledge or otherwise
encumber its Interest, or any portion thereof, without the consent of the other Members.
However, no assignment, sale, transfer, pledge or other encumbrance of a Member's
Interest shall be allowed if, in the opinion of the Company's attorney, such assignment,
sale, transfer, pledge or other encumbrance violates any securities laws of the United
States or any individual state. In case of any permitted transfer, the instrument of
transfer shall be in form and substance satisfactory to the Manager(s).

Transferee; Substituted Member. No assignee or transferee shall automatically
become a substituted Member or have any of the rights of a Member, except that an
assignee or a transferee shall be entitled to receive the share of profits and losses of the
Company, the return of capital contributions and any other payments to which such
Member would have been entitied. The assignee or transferee of a Member's Interest, or
any portion thereof, may be admitted to the Company as a Member in the place and
stead of, or together with, as the case may be, the Member who has assigned or
transferred all or part of its Interest upon satisfaction of all of the following conditions:

SNSFE
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Operating Agreements

Purpose: to set out the relative rights and responsibilities of LLC members

Key Provisions:
+ Management—Manager or Co-Managers with broad discretion
* Members—Ultimate authority over Manager
Cash distributions to Members—At discretion of Manager except for distributions to
pay taxes (mandatory)
Maintenance of Capital Accounts—Section 704 and “Substantial economic effect”
Admission of New Members and Transfers of Membership Interest
— Transfers
v Approval of all members
v No approval = economic interest holder
v Includes pledge of membership interest and involuntary transfers
— New Members
v Approval of Manager; OR
¥ Member approval

SNSFE

1

Contracts: 101

Employment Agreements

Purpose: to set out the terms of the employment relationship between employer
and employee

Key Provisions:
Scope of employment—broad
Compensation
Term of employment—set period with automatic renewal
Termination

— With cause—Employer favorable

— Without cause—Employee favorable
Restrictive Covenants

— Confidentiality

— Non-Competition

~ Non-Solicitation

— Non-Disparagement

— Assignment of Inventions

SNSFE
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Employment Agreements

Duties of Employee

Position and Duties. During the Employment Period, Executive shall serve as a Vice
President of the Company and shall have the normal duties, responsibilities, functions
and authority of a Vice President, subject to the power and authority of the board of
directors of the Company (the “Board”) to expand or limit such duties, responsibilities,
functions and authority and to overrule actions of officers of the Company. During the
Employment Period, Executive shall render such administrative, financial and other
executive and managerial services to the Company and its affiliates which are consistent
with Executive’s position as the Board may from time to time direct. The material
responsibilities, functions and authority for Executive’s position are set out on Schedule I,
which is attached hereto and is by this reference, incorporated herein.

SNSFE
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Employment Agreements

Purpose: to set out the terms of the employment relationship between employer
and employee

Key Provisions:

* Scope of employment—broad

= Compensation
« Term of employment—set period with automatic renewal
= Termination
— With cause—Employer favorable
— Without cause—Employee favorable
« Restrictive Covenants
— Confidentiality
~ Non-Competition
— Non-Solicitation
— Non-Disparagement
— Assignment of Inventions
m SNSFE
Employment Agreements‘ Termination
The Employment Period shall end on December 31, 2008, but shal reneved on forth b ime by
1h ares et foradtonalane:yespriods b on ech annersary of Decemer S 3008, the
i e o ot e he Empimen: paioda et 50 days prior o anysuh amwersar rovide ht ) the Employmen Peoa shl erinae oot 1 any suoh

 below), death or menta or physica disabilty o incapacity (25 determined by the Board
5 Dood i odgmenty o it o eloymon by the Compary (ih o it Cause). Exceptas olenwise povded hren, any trminaton ofthe Employment

If the Employment Period is terminated by the Company without Cause, if Executive resigns with Good Reason, of f the Employment Period expires and is not renewed
hereunder as a result of the Company's delivry of the notice contemplated under Section 4(a), Executive shall be eniited 1o () continue (o receive 809% of Execulive’ toial
compensation for the twelve month period ended as of the date of terminaton, resignalion or expiration as special severance payments from the date oftermination or expiration
for a period of one year thereafter (the "Severance Period’) and () coninue o partiipate during the Severance Perod (at the Company's expense (o the same extent as
partiipaton for other senior

(other than bonus and terms. appiicable
law, bu in each case, if and only if Executive has executed and delivered to the Company the General Release substantally in form and substance as set forth in Exhibit A
attached hereto and the General Release has become efective, and only o long as Execuive has not revoked o breached the provisions of the General Release or breached

the provisions of Sectons 5, 6 and 7 hereof and does not apply for unemployment compensation chargeable to the Company of s affiates during the Severance Period, and
 other salary, other beneits or expiration o the Employment Period, except as specificaly provided for in
the Company's employee benefi plans of as otherwise expressy required by appicable law. The amounts payable pursuant [0 this Section 4(s) shall be payable in requiar
oty nstalmens, The amouns payable pursian o s Seon ) shal b educed by he amoun:f any compensatn Exetiv eces wih espei 1 any e
the rovided that Executive shall have no duty or obligation to seek other
Gmaos s s Secton ay. Upon et o e o e, X6t aval it Comtpany i o e e complts Soifcats speatng ny soch sopansaton
eared or received by him during the Severance Period

If the Employment Period is terminated by the Company for Cause or upon Execuive’s resignation (other than resignation with Good Reason), death or mental or physical
disabilly o incapacity (as determined by the Board in 1s good faith judgmen), or if the Employment Period expires and is not renewed hereunder as a result o the Exectiive's
delivry of the otice contemplated under Section 4(a), Execuive shall be eniiled to receive only his Base Salary through the date of termination and shall o thereaer be
entited to any other salary, compensation or benefis from the Company or s affiaes, except as othenwise specifically provided for under the Company's employee benefit
plans or as otherwise expressly required by applicable la.

Except as otherwise expressly provided herein, all of Executive's ights (o Salary, bonuses, employee benefis and other compensation hereunder which would have accrued or
become payable after the terminalion or expiraion of the Employment Period shall cease upon such termination or expiraton, other than those expressly required under

itor

For purposes of this Agreement, “Cause” shall mean wih respect o Executive one or more of the following: () the past or present commission of a felony o other crime o the
commisian o anycthr oo omision ol dshonesy. oy o it esec o e Comary o a of 5 fates of ay of e cusoners o suples, )
reporting to work under the nfluence of alcohol or il crugs, the

of disrepute "

Boars reasohable Satsfacion wiiin 15 Goys ater wiien noice thereo 1 ExGCUIVe, () any act or oisson ang o abeing a competi, SUppie o usiomer of he
Company or any of is affiates 1o the material Gisadvantage or detriment of the Company or any of ts affiates, (v) breach of fiduciary duty, gross negligence or willul
misconduct with respect o the Company or any of s affiates, o (v) any other

15 days atter writen notce thercol 1o Executve,

For purposes ofthis Agreement, “Good Reason” shall mean if P end of as
o1 more of r ol reasons ) the Companyrcuces theamountof e Base v percent (25%) or s
‘Agreement and such breach remains uncured for 15 days after writen noice 1o the Company or () the Company changes Exectives lies or reduces his responsibiltes in a

manner mattalyinconsisientwi th posions e kds; providod i witen i ofEseuives esignatn o Good Reason st be delerd 110 Compary witn 30
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Contracts: 101

Employment Agreements

and employee
Key Provisions:
= Scope of employment—broad
+ Compensation
« Term of employment—set period with automatic renewal

Termination
— With cause—Employer favorable

— Without cause—Employee favorable
Restrictive Covenants

— Confidentiality
Non-Competition
— Non-Solicitation
Non-Disparagement
— Assignment of Inventions

16

Purpose: to set out the terms of the employment relationship between employer

SNSFE

Employment Agreements

Termination—With Cause

Employee does something “bad” (like show up to work on drugs)

salary

later)

NOSNIUT1
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Employer has the right to:

1. Immediately terminate
employee, without notice

2. Pay only current period

3. Require employee to be
bound to “restrictive
covenants” (discussed

SNSFE
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Employment Agreements

and employee

Key Provisions:
Scope of employment—broad
Compensation
Term of employment—set period with automatic renewal
Termination
— With cause—Employer favorable
— Without cause—Employee favorable
Restrictive Covenants
— Confidentiality
Non-Competition
~ Non-Solicitation
— Non-Disparagement
Assignment of Inventions
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Purpose: to set out the terms of the employment relationship between employer
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Employment Agreements

Termination—Without Cause

Employer terminates employee without a defined cause (like, this just isn't working
out the way we thought it would)

Employee has the right to:
1. Severance and continued
participation in benefit

programs

N

. Limit the application of some
“restrictive covenants”
(discussed later)

3. Be given notice of termination
prior to effective date of
termination

SNSFE
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Employment Agreements

Purpose: to set out the terms of the employment relationship between employer
and employee

Key Provisions:

* Scope of employment—broad

= Compensation
+ Term of employment—set period with automatic renewal
= Termination
— With cause—Employer favorable
— Without cause—Employee favorable
« Restrictive Covenants
— Confidentiality
~ Non-Competition
— Non-Solicitation
— Non-Disparagement
— Assignment of Inventions
20 et
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Contracts: 101

Employment Agreements

and employee
Key Provisions:

= Scope of employment—broad
+ Compensation
= Term of employment—set period with automatic renewal
Termination

— With cause—Employer favorable

— Without cause—Employee favorable
Restrictive Covenants

— Confidentiality
Non-Competition
— Non-Solicitation
Non-Disparagement
— Assignment of Inventions

Purpose: to set out the terms of the employment relationship between employer

22
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Employment Agreements

Restrictive Covenants
After termination—employee agrees not to:

Non-Compete Non-Solicitation Non-Disparagement

|

Say anything bad
Own or work for a about former
competitive business employer

Lure away customers,
employees or suppliers
of former employer

Keey

Confidentiality

p any information/data

about former employer's
business operations, nor use
any information/data for

employee’s benefit

23
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Employment Agreements

and employee

Key Provisions:

Scope of employment—broad
Compensation
Term of employment—set period with automatic renewal
Termination

~ With cause—Employer favorable

~ Without cause—Employee favorable
Restrictive Covenants

— Confidentiality
Non-Competition
~ Non-Solicitation
— Non-Disparagement
Assignment of Inventions

Purpose: to set out the terms of the employment relationship between employer

24
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Contracts: 101

Non-Disclosure Agreement

Purpose: to protect the secrecy of confidential information

Key Provisions:

Unilateral or Mutual

Definition and Protection of Confidential Information
Term of Agreement

Exclusions from definition of Confidential Information
Allowed uses of Confidential Information

SNSFE
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Non-Disclosure Agreements

Definition and Protection of Confidential Information

Definition. Recipient’s obligations shall extend only to information that: (i) is marked as
confidential at the time of disclosure; or (ii) in the case of an oral communication, or other
communication in non-tangible form, is identified as confidential at the time of disclosure
and is summarized sufficiently for identification in a written memorandum sent to Recipient
within fifteen (15) days of disclosure; (iii) is not marked or identified as confidential but that
a reasonable person in like circumstances as the Recipient would recognize as
confidential; or (iv) is a software program or related documentation, including all source
and/or object code and all parts and aspects thereof, that is the property of the Discloser,
in whatever form, whether or not marked as confidential.

Protection. Each item of information disclosed by a party (“Discloser”) and identified as
confidential pursuant to paragraph 3 (“Confidential Information”) shall be held in
confidence by the receiving party (“Recipient”) and used only for the purpose(s) stated
below (“Purpose”) during the term of this Agreement. The Recipient may only disclose
Confidential Information to those of the Recipient's employees and contractors who need
to know such information in connection with the Purpose and who have previously agreed
to be bound by written terms and conditions substantially similar to those of this
Agreement.

SNSFE
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Non-Disclosure Agreement

Purpose: to protect the secrecy of confidential information

Key Provisions:

Unilateral or Mutual

Definition and Protection of Confidential Information
Term of Agreement

Exclusions from definition of Confidential Information
Allowed uses of Confidential Information

SNSFE
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Non-Disclosure Agreements

Term

Term. Either party may terminate this Agreement upon thirty (30) days prior written
notice. Unless earlier terminated, this Agreement shall expire and have no further force
and effect two (2) years from the Effective Date hereof. Notwithstanding any such
expiration or termination, all Confidential Information shall be kept confidential, subject to
the terms of this Agreement, for a period of five (5) years, after the expiration or
termination hereof. ~ Should either party exercise its right to terminate this Agreement,
upon the effective date of termination or expiration, the Recipient shall cease to use any of
Discloser’s Confidential Information and shall, upon request, return such Confidential
Information to Discloser pursuant to Section 10 herein.

SNSFE
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Non-Disclosure Agreement

Purpose: to protect the secrecy of confidential information

Key Provisions:

Unilateral or Mutual

Definition and Protection of Confidential Information
Term of Agreement

Exclusions from definition of Confidential Information
Allowed uses of Confidential Information

SNSFE
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Non-Disclosure Agreements

Exclusions

Exclusions. This Agreement imposes no obligation upon Recipient with respect to
information that: (a) was in Recipient's possession before receipt from Discloser; (b) is or
becomes a matter of public knowledge through no fault of Recipient; (c) is rightfully
received by Recipient from a third party without a duty of confidentiality; (d) is
independently developed by Recipient; or (e) is required to be disclosed under operation
of law, provided that Recipient gives Discloser prompt written notice of such requirement
and reasonable assistance in limiting the scope of disclosure; or (f) is disclosed by
Recipient with Discloser’s prior written approval.

SNSFE
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Non-Disclosure Agreement

Purpose: to protect the secrecy of confidential information

Key Provisions:

Unilateral or Mutual

Definition and Protection of Confidential Information
Term of Agreement

Exclusions from definition of Confidential Information
Allowed uses of Confidential Information
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Non-Disclosure Agreements

How they really work...

-

-

. “Everything” Sam shows Tom is confidential (“secret sauce”)

. Tom will only share the “secret sauce” with key people in his organization, who also
agree to keep information confidential

N

w

Sharing of the “secret sauce” with Tom will only continue for the purpose of Tom
deciding whether or not to complete the transaction

>

Tom agrees not to disclose any information about the “secret sauce” for five years

SNSFE
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Boilerplate

Purpose: To set ground rules for disputes between the parties

Common Boilerplate Provisions:

Integration Clause

Arbitration

Choice of law / venue / submission to jurisdiction / waiver of jury trial
Submission to equitable remedies

Time is of the essence

Severance

e/ -

-

SNSFE
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Boilerplate

Integration Clause

Full Integration. This Agreement, along with any exhibits, appendices, addendums, schedules, and
amendments hereto, encompasses the entire agreement of the parties, and supersedes all previous
understandings and agreements between the Parties, whether oral or written. The parties hereby
acknowledge and represent, by affixing their hands and seals hereto, that said parties have not relied on
any representation, assertion, guarantee, warranty, collateral contract or other assurance, except those
set out in this Agreement, made by or on behalf of any other party or any other person or entity
whatsoever, prior to the execution of this Agreement. The parties hereby waive all rights and remedies, at
law or in equity, arising or which may arise as the result of a party’s reliance on such representation,
assertion, guarantee, warranty, collateral contract or other assurance, provided that nothing herein

shall be asa or limitation of said party’s right to remedies associated with
the gross negligence, willful misconduct or fraud of any person or party taking place prior to, or
contemporaneously with, the execution of this Agreement.

Side deals not allowed

SNSFE
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Contracts: 101
Boilerplate
Purpose: To set ground rules for disputes between the parties
Common Boilerplate Provisions:
= Integration Clause
« Arbitration
= Choice of law / venue / submission to jurisdiction / waiver of jury trial
* Submission to equitable remedies
« Time is of the essence
* Severance
e/ -
T
—
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Shaheen, Novoselsky, Staat,
Filipowski & Eccleston, PC.
20 N. Wacker Drive, Suite 2900
Chicago, IL. 60606-9719
312.621.4400 T

312,621.0268 F
Www.SNSFE-law.com
www.FinancialCounsel.com

Questions?

Clint A. Costa

CCosta@snsfe-law.com
312.621.4400

This presentation has been recorded and will be available
for replay/download along with the slides and podcast at:

http://iwww.snsfe-law.com/lawyer-attorney-1096383.html
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